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THR CCaRvROLLER GENERAL
O T4 LUNITER BTATES
WALDH N3TON, B.C, ROS A0

FILE; B--204974 DATE: June 24, 1982

MATTER OF: seymour 2irin

DIGEST:  Where an individual receives a lump-sum
paynent part of which {s vrronezous and he
is promptly notified of the mistake and
asked to refund the mcney, the fact that
he was without fault does not provide a
basis for granting walver since it would
not be againstl equity and good conscience
and would be in the best interests of the
Unjted States Lo recover the money.

This action is the result of an appeal by Mr, Seymour
Z2irin of a settlement of our Claims Group denying his request
for waiver of his debt to the United States in the amount of
$86L.74. The debt arosc as a rasult of an erroncous payment
for compensatory leave included in a lump-~-sum payanent of
$11,912,20, U:s request for waiver is denied for the
follawing reasons.

The paynent occurred at the time of Mr, %irin's retire-
ment from the United Stales civil service at grade GS-14
with over 37 years of service., Following his retirement he
received a lump-sum payment for 1 reqgular workday and accrued
annual and compensatory leave, f%he erroneous payment resulted
from the agency's fajlure to consider the fact that by opera-
Lion of the law the.amount he could be paid for the compensa-
tory leave was limited, ‘the lump-sum check he received was
dated Januvary 16, 198l. Tt appears that he was notified of
the error in his lunp-sum payment by the cevtifying officer
on February 9, 1981, through a telephone conversation. A
letter from the certifying officer explaining the ervor and
requesting refund of the erroncous payment was also sent on
that date, Mr, Z2irin says he did not receive the letter
until February 18, 1981,

Upon receiving the request for vefund, Mr. 2irin
assetrted that he was without fault in the matter and thus
should be granted a waiver of the debt. He: said that the
monay, apparently the lump-sum payrent, was nnavajlable since
he had invested it. Subsequently his requast for valver was
teferred o the Claims Group of tals Cffic: for consideration.
His request vas denied on the boasis that au indiv.4ral with
as much Federal service as he had and who haed abp: ntly
worxed for compensatary Ulme thronahonl hig career must
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be considered at least partjally at fault for not recogjnizing
that an overpayment occurred., Whethex or not Mr. Z2irin may
be consjirred partially at fault in this matter, we do agree
that Mr, 2irin's request for waiver should be <denied,

This Office and the courts have held that an individual
who rocejves an erroneous payment from the United States
acquires no right to retain the money., See B-194029, Octo-
ber 22, 1979, and the cascs cited therein, wWith the enact-
ment of 5 U,S.C, 5584 the Congress provided avthority to
walve claims of Lhe United States against empleyec: arvising
from erroneous payments of pay and allowances. Tonat seclion
provides in part as follows:

"{a) A claim of the United States agajnst
a person arising oul of an crroncous payment
of pay or allowances * % * the collectjon of
whiclh wouvld be against equity and grod con-
ccience and not in the best interests of the
United States, may be waived in whole or §n
part * % %.n

The statute goes on to stale that the head of an agency
or the Comptroller General may not excercise his authority
under this section to valve a claim if in his opinion, there
exists, in connection with the clajim, an indication of fraud,
misrepresentation, faull or lack of qood fajth on the part
of the employee or any other peison inteitested in obtaining
a walver of the claim,

Mr. Zirin contends that none of these conditions are
applicable to him. He claims that no fault can be attributed
to him in connection with the ervencous payment and thus we
are precluded from denying his rogquest for waiver,

While Ur. Zirin may no! hare roecognized the overpayment
when he recelved jt, we do not ind this to be the jssue in
the cace. The primary iscue s whether the collection of

Lhis eironcous =0 saent wo ¢ se agiinat equity and good
conaciznce and not in the st interceels of the United
States.

Mr. 2irin recelved a luap-~um payiaent of neaily $12,000,
of which $869.74 was crvoneous. He vas promplly notiflied of
the mistake and was asked Lo r1e.7and Lthe qoney. It sceems
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clear that Congress in enacting the waiver statutes did not
intend that waiver would be an entitlement if the employee
was no. at fault in accepting the erroncous paynent, If
that had been the case there would have been no reason to
irclue the provisions quoted above concerninig “equity,”
"good conscience,” and "not in the best intecrests of the
United States," Obviously Congress did not intend that
a waiver vould be granted every time a Governnent agent
made a mistake in the payment of pay and allowances! and
the recipient was without fault, L

1 lump-

In tais case the employee received a substanti
sum paymrent, only a small part of which was crroneously paid,
The mistake was discovered soon after payment was made and
the employee was promptly notificd, He asserted that he did
not recalize that an crror had been made in the original nay-
meut and claims a right to walver of coliction by the
Government primarily on the basis that the payment has
been invested,

Althouyh we do not require proof of financiel hardship
in conncction with waiver cases and although we cannot estah-
1ish a spccific time frame applicable to all cases within
which notice of overpayment may be given so as to justify
denial of wailver, in a casc such as this we must predicate
our determination of whether a denial of walver would be
against equity and good conscience on al) the facts and
clrecumstances., In making a determination we must evaluate
the interests of the United States as well as the debtor's
situation, '

Thus, in the circumstances of ‘this case we do not
find it to be against equity or gouod conscience to require
Mr. Zirin to teturn the $869.74 which was erruneously
included in his $11,912,20 lump-sum payment. We note that
if it is acceptable to his agency, Mr. Zirin may arrange
with them to repay the debt in installmentis rather than
liquidate his investment.

Accordingly, we deny Mr, Z2irin's request for waiver
since 1t i3 not against equity and good consclence to require
repayment and since it is in the best interest of the United
States to cullect the crroncou: payments.
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